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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NOS. 44866 & 44867
Plaintiff-Respondent, )
) BANNOCK COUNTY NOS. CR 2015-10435
v. ) & CR 2016-3243
)




STATEMENT OF THE CASE
Nature of the Case
Gordon Graves contends the district court abused its discretion when it imposed and
executed his sentences in these cases.  Specifically, he asserts it did not sufficiently consider the
mitigating factors in deciding to not retain jurisdiction or in determining the length of his
underlying sentences.  For either reason, this Court should reduce Mr. Graves’ sentences as it
deems appropriate, or, alternatively, remand this case for a new sentencing hearing.
Statement of the Facts & Course of Proceedings
In the 2015 case, Mr. Graves pled guilty to felony stalking and the State reduced other
charges to misdemeanors and agreed to recommend the sentences for those charges run
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concurrent to the sentences imposed in the 2016 case.1  (Tr., p.5, L.11 - p.6, L.23.)2  In the 2016
case, Mr. Graves pled guilty to three counts of grand theft and one count of burglary.  (See, e.g.,
R., p.352.)  In exchange, the State agreed to dismiss other charges and to recommend concurrent
sentences of ten years, with three years fixed.  (Tr., p.26, L.5-14.)  Mr. Graves agreed to pay
restitution on all the dismissed charges as well.  (Tr., p.28, L.25 - p.29, L.2, p.46, Ls.2-9, p.47,
L.21 - p.42, L.9; see also Presentence Investigation Report (hereinafter, PSI), p.42 (one of the
theft victims indicating she was not seeking restitution as most of her property had been
recovered).)
During the presentence process, the evaluations recommended Mr. Graves participate in
an intensive outpatient treatment program, such as the Wood Court program.  (PSI, pp.81, 95.)
However,  Mr.  Graves’  application  to  the  Wood  Court  program  was  ultimately  denied.   (See
Tr., p.23, Ls.6-8.)  Accordingly, defense counsel recommended the district court retain
jurisdiction over the cases, since the rider program could provide Mr. Graves access to similar
treatment programs.3  (Tr., p.49, Ls.14-21.)  For his part, Mr. Graves took responsibility for his
actions, acknowledging the impact those actions had on the victims.  (Tr., p.55, Ls.17-22.)  He
also acknowledged the fact that he has a long criminal record.  (Tr., p.55, Ls.6-7.)  However, he
1 At the hearing, defense counsel at the time (John Souza) indicated the primary prosecutor
handling the case had also agreed to recommend a rider.  (Tr., p.6, Ls.13-14, 23-25.)  However, a
substitute prosecutor appeared at the change of plea hearing, and the substitute prosecutor
indicated he had no notes to that effect, and so, would not be agreeing to a rider
recommendation.  (Tr., p.6, L.15 - p.7, L.7.)  Mr. Souza then stated that the plea agreement could
just be for open argument as to the sentence, and the substitute prosecutor agreed.  (Tr., p.7,
Ls.10-15.)  When the district court asked Mr. Graves if that agreement was acceptable to him,
Mr. Graves said only that “[i]t’s going to have to be,” and agreed to still plead guilty.  (Tr., p.7,
Ls.17-23.)
2 The transcript page numbers do not correspond to the electronic document page numbers.
Citations herein are to the transcript page numbers.
3 Defense counsel also recommended, if the district court was not inclined to retain jurisdiction,
it impose an aggregate sentence of five years, with two years fixed.  (Tr., p.50, Ls.3-14.)
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explained that most of his actions, both past and present, were related to his drug addiction, and
he was working to “mak[e] amends now.  And I’m ready to turn a new leaf, regardless of what
the prosecutor says.”  (Tr., p.55, Ls.4-6.)
At a joint sentencing hearing for the two cases, the district court decided that, based on
Mr. Graves’ prior record and the nature of the instant charges, it was going to impose and
execute his sentences.  (See Tr., p.57, L.17 - p.59, L.3.)  Specifically, in the 2015 case, it
imposed a unified sentence of five years, with three years fixed, on the stalking charge.4
(Tr., p.59, Ls.4-8.)  In the 2016 case, the district court went beyond the prosecutor’s
recommendation and imposed identical ten-year sentences, with four years fixed, on all four
counts.  (Tr., p.59, Ls.12-17.)  It ordered all Mr. Graves’ sentences to run concurrent with each
other.  (Tr., p.59, Ls.17-18.)  Mr. Graves filed a notice of appeal timely from the judgment of
conviction.  (R., pp.372, 379.)
ISSUE
Whether the district court abused its discretion by imposing and executing Mr. Graves’
sentences.
ARGUMENT
The District Court Abused Its Discretion By Imposing And Executing Mr. Graves’ Sentences
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence the appellate court will conduct an independent review of the record, giving
consideration to the nature of the offense, the character of the offender, and the protection of the
public interest. See State v. Reinke, 103 Idaho 771, 772 (Ct. App. 1982).  The decision of
4 The district court did not impose jails sentences on the misdemeanors.  (Tr., p.60, Ls.8-10.)
4
whether or not to retain jurisdiction as part of the imposition of a sentence is, thus, also one
submitted to the district court’s discretion. See, e.g., State v. Merwin, 131 Idaho 642, 648
(1998).  In order to show an abuse of discretion in the district court’s sentencing decision, the
defendant must show that, in light of the governing criteria, the sentence is excessive considering
any view of the facts. State v. Jackson, 130 Idaho 293, 294 (1997); see State v. Hedger,
115 Idaho 598, 600 (1989) (articulating the standard for reviewing whether the district court
abused its discretion).
When imposing sentence, the primary objective the district court should consider is the
protection of society. State v. Charboneau, 124 Idaho 497, 500 (1993).  However, the Idaho
Supreme Court has also indicated that rehabilitation is the first means the district court should
consider to achieve that goal. State v. McCoy, 94 Idaho 236, 240 (1971), superseded on other
grounds as stated in State v. Theil, 158 Idaho 103 (2015).
In this case, the district court did not sufficiently consider the mitigating factors, which
reveal that a more lenient sentence would better serve all the goals of sentencing, particularly
rehabilitation.  For example, the presentence evaluations recommended Mr. Graves participate in
some sort of intensive outpatient treatment, such as the Wood Court program. (PSI, pp.81, 95.)
And  while  Mr.  Graves  was  ultimately  denied  admittance  to  the  Wood  Court  program,  as  trial
counsel pointed out, the rider program was still available to Mr. Graves, and it would provide
him with similar rehabilitative opportunities.  (Tr., p.23, Ls.6-8, p.49, Ls.14-21; see also
Tr., p.55, Ls.2 - p.56, L.5 (Mr. Graves expressing his dedication to overcoming his prior criminal
history and his drug addiction and becoming a productive member of society).)  Mr. Graves
expressed his amenability to such rehabilitative opportunities.  (Tr., p.55, Ls.4-6.)  He also has
continuing support from friends and family.  (PSI, pp.41, 97-98; Tr., p.49, L.22 - p.50, L.2.)
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That support further increases his probability of being successful in those rehabilitative efforts.
In addition, he has employable skills, including a completed apprenticeship with the
Ironworkers’ Union (PSI, p.31), and so, has the ability to be a contributing member of society
during and after such rehabilitative opportunities.  Specifically in regard to being a contributing
member of society, Mr. Graves agreed to pay restitution for the losses he had caused, which was
not as significant as it might have been, given that one of the victims reported most of her lost
property had been recovered.  (Tr., p.46, Ls.2-9, p.47, L.21 - p.42, L.9; PSI, p.42.)
A sufficient consideration of all these mitigating factors reveals that retaining jurisdiction
or imposing shorter sentences would better serve all the goals of sentencing.  (Tr., p.49,
Ls.14-21.)  Therefore, the district court’s decision to impose and execute sentences, particularly
since it went above even the State’s recommendation in terms of the length of the fixed terms of
those sentences, constitutes an abuse of the district court’s discretion.
CONCLUSION
Mr. Graves respectfully requests that this Court reduce his sentences as it deems
appropriate.  Alternatively, he requests that these cases be remanded to the district court for a
new sentencing hearing.
DATED this 10th day of July, 2017.
_________/s/________________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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